A. Identification and Interrogation
The ABA Report identified several issues pertaining to law enforcement identification and interrogation procedures. 9 Of 416 murder exonerations nationwide, 27% contained an eyewitness misidentification and 25% contained a false confession. 10 Under this ABA identified category, there were nine recommendations made by the ABA Report.
11
At the time of the report, Texas was in compliance with three of the recommendations, 12 in partial compliance with an additional three recommendations, 13 not in compliance with one recommendation, 14 and with two of the recommendations compliance could not be determined because of insufficient information. 15 The most significant development in this area since the ABA Report was the work of The Timothy Cole Exoneration Review Commission (Commission). 16 The Commission released a 59-page report in December 11. Id. at 35-54. 12. Id. at xxi-xxii. Recommendations #2, #3, and #6 were in compliance. Id. at 42 (showing that TEX. CODE CRIM. PROC. ANN. art. 38.20 § 3(b) requires training for law enforcement and prosecutors on lineups and interviewing techniques); id. at 43 (explaining that law enforcement and prosecutors should update lineup policy according to TEX. CODE CRIM. PROC. ANN. art. 38.20 § 4); and id. at 48 (explaining that qualified experts on eyewitness testimony can testify pretrial and at trial).
13. Id. at xxi-xxii. Recommendations #1, #4, and #5 were in partial compliance. Id. at 35 (explaining to follow the ABA's Best Practices for Promoting the Accuracy of Eyewitness Identification Procedures). Id. at 43 (explaining that video or audio recording should be conducted during the entire custodial interrogation process). Id. at 46 (explaining that there should be provided adequate funding for identification and interrogations policies).
14. Id. at xxi-xxii. Recommendation #7 was not in compliance. See id. at 49 (explaining that jury instructions should be given on factors to consider in "gauging lineup accuracy" and in crossracial identification situations).
15. Id. at xxi-xxii. Insufficient information was available for the ABA Report to determine compliance with Recommendations #8 and #9. See id. at 52. Recommendation #8 included every law enforcement agency should train and discipline personnel to ensure compliance and Recommendation #9 stated citizens and investigators should be able to report misconduct in investigations. Id. 16. See TEX. CODE CRIM. PROC. ANN. art. 43.27 (LEXIS through 2017 Sess.), which created the Timothy Cole Exoneration Review Commission.
Tim Cole, who was wrongfully accused of sexually assaulting a Texas Tech woman in
2017]
DEATH AND TEXAS 223 2016 calling for the electronic recording of all felon interrogations-from start to finish-as well as changes to eyewitness identification procedures, the use of jailhouse informants, and improved forensic practices. 17
Interrogations
The Commission received surveys from only 850 of over 1,900 law enforcement agencies in Texas regarding electronically recorded interrogations, showing that just over two-thirds of those responding presently are recording their interrogations. 18 Judges, prosecutors, and defense attorneys that responded to the Commission were in overwhelming agreement that the recording of interrogations is a favorable mechanism. 19 However, the recording of interrogations is mandatory in only 21 states and the District of Columbia, with a mere 14 states requiring recording for felony-related offenses, and this does not include Texas. 20 The Commission recommended a statute that would require either audio or audiovisual electronic recording of interrogations in all felony cases, starting from when the suspect enters the room, enforced by the courts by a rebuttable presumption that unrecorded statements are inadmissible. 21 As of May 24, 2017, a Bill has been approved by both the Senate and House in Texas during the 85th Legislative Session and has been sent to the Governor. 22 The Bill requires electronic recording of custodial interrogations in a list of serious felonies, including capital murder, requiring the recording from the "time the person being interrogated enters the area of the place of detention in which the custodial interrogation will take place or receives" a Miranda warning, whichever occurs first. 23 
Eyewitness Identification
Current laws in Texas do not require departments to adopt a statewide policy regarding eyewitness lineups; instead, they allow each department to develop its own policy. 24 At the federal level, the U.S. Department of Justice recently announced a department wide procedure for eyewitness identification that requires, among other things, agents who are not involved in the investigation and who do not know the identity of the suspect to be the ones who administer photo lineups. 25 This is in line with the Commission's recommended Bill Blackwood Law Enforcement Management Institute of Texas Model Policy, 26 which the Commission would make mandatory for all law enforcement agencies in Texas. 27 The ABA Report recommends that a court use a specific jury instruction whenever there has been a pretrial identification of a defendant, explaining "factors to be considered in gauging lineup accuracy," including a specific instruction on cross-racial identification. 28 The ABA Report severely criticizes Texas's use of the "independent 23 . Id. The Bill also includes a prohibition on the use of oral, sign language, or written statement without an electronic recording, with exceptions. Id In this case, the identifying witness is of a different race than the defendant. You may consider, if you think it is appropriate to do so, whether the fact that the defendant is of a different race tha[n] the witness has affected the accuracy of the witness' original perception or the accuracy of a later identification. You should consider that in ordinary human experience, some people may have greater difficulty in accurately identifying members of a different race than they do in identifying members of their own race. Id. at 49 n.148. source rule," which permits identification in court by an eyewitness if the witness can claim some other independent source for the identification, even though the identification by the witness pre-trial was suggestive and unreliable. 29 Yet, the Texas Code of Criminal Procedure and supporting case law continues to refuse to allow such an instruction. 30 3. Accountability Recommendation #8, as to training of law enforcement, and Recommendation #9, ensuring the public has "adequate opportunity" to report law enforcement misconduct in investigations, speak to the need for accountability. 31 The ABA Report sets out several statutes that define training standards, licensing requirements, and to some degree, complaint and disciplinary procedures for the thousands of law enforcement agencies in Texas. 32 However, the ABA Assessment Team, without explanation, concludes it "is unable to determine whether the State of Texas complies with Recommendations #8 and #9." 33 To its credit, Texas has a bureaucracy that would rival any, in its reach into the daily lives of Texans, despite its insistence on being a small government state.
The state agency that provides training of law enforcement personnel is The Texas Commission of Law Enforcement (TCOLE). 34 TCOLE's mission "is to establish and enforce standards to ensure that the people of Texas are served by highly trained and ethical law enforcement, corrections, and telecommunications personnel."
35 TCOLE provides a resource for those that want to lodge a complaint against law enforcement, but TCOLE plainly limits its authority to investigate law enforcement wrongdoing. 36 
Informants
The Timothy Cole Commission, as well as the ABA Report, were critical of the use of informants. A Bill is making its way to the Texas Governor which requires prosecutors to track "the use of testimony of a person to whom a defendant made a statement against the defendant's interest while the person was imprisoned or confined in the same correctional facility as the defendant" and any benefits offered or provided to a person in exchange for testimony. 41 Texas has taken the recommendations of the Commission to heart. E5MZ] (last visited Oct. 20, 2017 
Forensics
The final recommendation of the Commission addresses improving forensic practices, as do the next two sections below, which address the recommendations of the ABA Report on the issues of the collection, preservation, testing of DNA and other evidence, crime laboratories, and medical examiner offices.
B. Collection, Preservation, DNA Testing, and Other Evidence
The collection and examination of biological evidence has become the gold standard in forensic science toward the ultimate goal of convicting only the guilty and exonerating the innocent. One can remember when crime scene investigations primarily involved the collection of hair and fiber evidence, fingerprints, serology-primarily to type the blood and draw rudimentary assumptions about its source-and photographic documentation of the scene. Forensic science techniques would be developed, labeled scientifically reliable, and given the court's approval for use in the prosecution of an accused to later be abandoned as "junk science" and their use discontinued. 42 For the past 30 years, the use of DNA as the building block of life has narrowed criminology's view of investigation. 43 Viewed by the public as "the voice of God," DNA has until recently seen a meteoric rise as THE unimpeachable forensic technique.
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Following the ABA's Resolution in 2000 encouraging the collection, preservation, and testing of biological evidence, the ABA Report acknowledged the widespread adoption of laws addressing the testing of biological evidence. 45 misconduct, as well as to further safeguard against convictions and executions of innocents. 46 The ABA Report makes five recommendations which track fairly well the ABA's 2000 resolution referenced above and finds that Texas partially complies with each recommendation. 47 These recommendations include (1) the State indefinitely preserving biological evidence taken in all felonies, (2) allowing equitable relief when the state fails to follow preservation requirements, (3) ensuring availability of DNA testing to any inmate looking to make a showing of innocence or lack of an aggravating factor-regardless of identity being an issue-(4) permitting postconviction testing and re-testing, and (5) A word of caution must be uttered. Texas and the United States are building a database of DNA data. Texas's database includes all those: (1) indicted or who waive indictment for a felony prohibited or punishable under any of the following Penal Code sections, including aggravated kidnapping (inflicting bodily injury or abuse sexually), indecency with a child, sexual assault, aggravated sexual assault, prohibited sexual conduct, burglary of a habitation to commit a non-theft felony, compelling prostitution, sexual performance by a child, possession or promotion of child pornography, continual sexual abuse of young child or children, or continuous trafficking of persons; (2) arrested for any of the previously listed felonies after having been previously convicted of or placed on deferred adjudication for one of those offenses or for a second degree burglary of a habitation; or (3) convicted of homicide, kidnapping, unlawful restraint, smuggling of persons, trafficking of persons, sexual offenses and assaultive offenses punishable as a Class A misdemeanor or any higher category of offense (except for Class A misdemeanors of unlawful restraint, assault, or deadly conduct), or convicted of indecent exposure, enticing a child, promotion of prostitution, or the sale, distribution, or display of harmful material to minors. 55 The database also includes: (1) an adult who is ordered by a magistrate or court to provide a DNA sample, including as part of an order granting community supervision to the individual or confined in a penal institution operated by or under contract with the Texas Department of Criminal Justice; (2) a juvenile adjudicated for conduct constituting a felony and confined in a facility operated by or under contract with the Texas Juvenile Justice Department, placed on probation for conduct constituting a felony that is listed in Article 42A.054(a), Texas Code of Criminal Procedure; or (3) for which a deadly weapon was used or exhibited during the commission of the conduct or during immediate flight from the commission of the conduct. 56 This database must be enormous, with the addition of DNA records from all state and federal jurisdictions. As 99% of our DNA is commonly shared, and surely we are only beginning to understand the human genome, the collection of such personal information in a common source will only lead to abuse. It is only a matter of time until corporate interests want to invade the database to mine those who are statistically in good health, or those that share a common gene which is an indicator of a genetic illness, or to isolate those who can produce a favored eye, hair, or skin color, or have a genetic proclivity for higher intelligence. For those that consider this science fiction, there are those that are calling for a universal database of all our DNA. 57 The potential for invasion of our privacy and abuse by those so inclined is chilling. I submit that the collection of DNA for identifying those that commit crimes in the future is a naïve purpose for what is a sinister device. Recidivism is easily mapped with current technology, and statistics and data are readily available.
58

C. Crime Labs and Medical Examiners
The ABA Report is quite extensive in its analysis of forensic science service providers in Texas, including the service providers' accreditation and monitoring of their work. 59 Further, Texas's two-tier system of Medical Examiner Offices in the larger counties and coroners in the smaller counties-usually performed by Justices of the Peace-create opposing challenges.
60
The ABA Report recommends: "Crime laboratories and medical examiner offices should be accredited, examiners should be certified, and procedures should be standardized and published to ensure the validity, reliability, and timely analysis of forensic evidence." 61 The peer review characteristic of the system of accreditation of TEX. CODE CRIM. PROC. ANN. art. 42A.053(a) (LEXIS through 2017 Sess.). The offenses remain the same: solicitation of capital murder, murder, capital murder, aggravated kidnapping, trafficking of persons, indecency with a child, sexual assault, aggravated sexual assault, injury to a child, elderly individual, or disabled individual (with exceptions), aggravated robbery, burglary (with limitations), compelling prostitution, sexual performance by a child, or Health and Safety Code violations using a child in the commission of an offense, a drug offense in a drug free zone (with limitations was further criticized for lack of impartiality. 62 The anecdotal examples of the failures of laboratories in Texas highlighted the need for better accreditation programs. 63 The second recommendation within the ABA Report includes providing adequate funding for both crime laboratories and medical examiner offices to ensure "accurate and reliable results" by hiring a "sufficient number of competent forensic scientists and staff" to provide analysis in a timely manner, minimizing unreasonable delay.
64
One important change in Texas law has occurred since the ABA Report was published, which addresses several of these concerns. After problems in the Houston Police Department crime lab in 2005, the Texas Legislature created the Texas Forensic Science Commission (FSC). 65 The initial mission of the FSC was to "strengthen the use of forensic science in criminal investigations and courts by developing a process for reporting professional negligence or misconduct, investigating allegations of professional negligence or misconduct, promoting the development of professional standards and training, and recommending legislative improvements."
66 Although the Commission came perilously close to being just another ineffective governmental political body, 67 in 2013 and 2015, several substantive changes were made which directly affected the two recommendations of the ABA Report.
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The original 2005 statute creating the FSC 69 was amended in 2013, adding additional investigative and reporting responsibilities to the FSC, further expanding the FSC's duty to implement a system whereby crime laboratories were required to "report professional negligence or professional misconduct." 70 Although there were some specific limitations within the 2013 amendment-such as being prevented from making a finding of negligence or misconduct 71 between accredited and unaccredited laboratories and forensic fields 72 -reports of the FSC were required to now include observations about the integrity and reliability of a forensic analysis, preferred best practices, recommendations presumably to remedy the problem, and who should be responsible for the cost of the follow-up to test compliance. 73 Prior to the 2015 changes, the Director of the Department of Public Safety established an accreditation process and exemptions for crime laboratories and other entities. 74 One of the most important parts of the 2015 amendments was the reassignment of oversight in the accreditation of crime laboratories (and other entities) and forensic analysis from the Director of the Department of Public Safety to the FSC. 75 Consequently, the FSC was given the charge to "establish procedures, policies, and practices to improve the quality of forensic analyses" in Texas. 76 The FSC may also establish a licensing program for forensic disciplines if it chooses. 77 Additionally, those that perform forensic analysis-the forensic analysts-must now be licensed by January 1, 2019. 78 The new amendments now define a forensic analyst as one:
who on behalf of a crime laboratory accredited under this article (Art. 38.01 C.C.P.) technically reviews or performs a forensic analysis or draws conclusions from or interprets a forensic analysis for a court or crime laboratory. The term does not include a medical examiner or other forensic pathologist who is a licensed physician.
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Although the process will never be perfect, Texas has complied with the spirit of the recommendations in the ABA Report by implementing these changes. Crime laboratories and those that work within them will be accredited by a state agency, which ostensibly is no longer associated with law enforcement. The FSC consists of nine members who serve a two- year term. 80 The commission members serve at the pleasure of the Governor 81 without pay. 82 By statute, the commission consists of one criminal defense lawyer, one district attorney, and seven doctors, scientists, professors, and forensic science professionals. 83 As to funding, the FSC has a budget of $500,000 annually 84 and employs three full-time employees.
85 Texas has gone the extra mile to address the issues raised by the ABA Report.
One problem that persists is that medical examiner offices are still not included in the oversight of the FSC, as medical examiner offices are staffed by medical doctors and are subject to their own accreditation and inspection requirements.
86 Also, Texas law permits a patchwork of medical examiners and coroners-in some locales, Justices of the Peacewhich creates problems in the more serious cases. 87 The laws dealing with these issues should be modernized and brought within the watchful eye of the FSC.
Overall, considering the pervasive growth of junk science during the last few decades, the issues seen in crime laboratories throughout Texas and the resulting injury to the fair administration of justice these problems have created, the FSC and the proper funding and support of the commission by the state is a giant leap forward.
D. Prosecution
The fifth chapter of the ABA Report is a section on prosecution. The ABA Report sets out six recommendations as to prosecution. Twentythree surveys were sent to District Attorney Offices, and only two were 80 returned. 88 Perhaps more than anything else, this lack of participation in the ABA's efforts (1) to make the capital punishment system in Texas fair in the selection of those chosen to face the death penalty, (2) while reducing the risk of executing the innocent, and (3) preserving the confidence of the public in the administration of criminal justice, highlights a primary problem with the Texas system. 89 When politicians (prosecutors and to a lesser degree judges) rely upon the death penalty for their political lives, it is no wonder the system is unfair, and the risk of executing the innocent continues. This personality driven exercise of power given to prosecutors in selecting and prosecuting those subject to the death penalty is less about the crime and more about the "personality and predilections of the local prosecutors entrusted with the power to seek the ultimate punishment . . . . It better reflects the lack of meaningful controls on prosecutorial discretion and a lack of consequences for their illegal or unethical behavior." 91 I have argued that the Texas statute is now totally unconstitutional, "that it has 'unevolved' once again into a vehicle which drove previous capital statutes to be stricken as capricious, arbitrary, racist, and violative of the Eighth Amendment."
92 A statute mandating a death penalty review panel within each District Attorney's office in Texas, similar to that described as policy in Dallas, would most likely meet the ABA's recommendation and allow a proper consideration of the complicated issues involved in the decision that should occur prior to the election to seek a death sentence. 100. Timothy Cole Exoneration Review Comm'n, supra note 17, at 9-10.
Recommendation #3: Discovery
The discovery process in Texas has seen dramatic changes. Within the year of the ABA Report came the amendment of article 39.14 of the Texas Code of Criminal Procedure and the famed implementation of the Michael Morton Act. 101 Not to take effect until January 1, 2014, after the ABA Report, this statute was a sea change in the way Texas saw the responsibility of the prosecution in pretrial discovery. With this change came a renewed emphasis to follow the teachings of Brady v. Maryland. 102 The Texas Legislature created § 41.111 of the Texas Government Code making training related to a prosecutor's duty to disclose exculpatory and mitigating evidence mandatory for all those that represent the state in the prosecution of felony and misdemeanor criminal offenses. 103 Additionally, the Supreme Court of Texas, through its State Bar Rules, reemphasized the prosecutor's ethical duty to "make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor." 104 The combination of legislation, mandatory education and reporting requirements, oversight by the courts, and enforcement of the Texas Disciplinary Rules of Professional Conduct through the State Bar grievance process is an effective way to force prosecutors to implement any of the policies in the ABA Report's recommendations.
Recommendations #4, #5, and #6
The final three recommendations have seen no significant change since the ABA Report. Recommendation #4 emphasizes that prosecutors should continue to instruct their agencies, laboratories, and experts of the obligation to provide exculpatory and mitigating evidence. 105 There is nothing new here. Recommendation #6 speaks to providing funds for training of the prosecution team. 106 There are ample opportunities in Texas for training. 107 Finally, Recommendation #5 suggests the implementation of policies and procedures to appropriately discipline prosecutors for misconduct.
108 Below are three anecdotal incidents which give hope in this regard.
First is the prosecution of former prosecutor Ken Anderson, the District Attorney who prosecuted Michael Morton and failed to disclose favorable information to the defense. 109 This was the first time the attorneys involved had heard of a prosecutor being prosecuted for criminal offenses for this type of misconduct.
110 Even though he ultimately was only found guilty of criminal contempt and sentenced to ten days in jailplus the loss of his law license-this case is a milestone toward the day prosecutors will put justice before their careers. Just as the State of Texas has addressed the specific issue of withholding exculpating or mitigating evidence from a defendant, the State should use a four-pronged approach for prosecutorial misconduct. First, legislation should be passed making the type of intentional prosecutorial misconduct described above actionable. In the most serious cases it should be criminal. Statutes of limitations and prosecutorial immunity statutes should allow prosecution for these wrong doings many years after the commission of the crimes and without the shield of immunity. Next, there must be mandatory education for prosecutors on these issues as the State has required as to Brady issues. The legislature must make it mandatory that those that prosecute are required to report violations. Prosecution for misprision should be allowed for all that knew of the violation, but did not speak up.
117 The responsibility to report should be upon all officers of the court, not just prosecutors, but defense lawyers and judges, as well. Finally, the State Bar of Texas should continue its vigorous prosecution for violations of the Rules of Professional Conduct. I am encouraged that the former prosecutor in the Willingham case had his day in court and had to justify his actions. For a profession built upon the adversarial process, we should be proud that the State Bar and its membership are standing up and making prosecutors accountable for their behavior. It is not a matter of winning or losing these grievance complaints. The mere fact the actions were filed and vigorously prosecuted in all three of the above examples gives hope. 
E. Defense
Chapter Six of the ABA Report is on defense services. The five recommendations in this chapter address compliance with the ABA Guidelines on the Appointment and Performance of Defense Counsel in Death Penalty Cases. 119 The ABA Report recommends the State follow its own State Bar guidelines, which were based upon the ABA Guidelines.
120 From experience, the defense bar in Texas, and to an increasingly significant degree the judiciary in Texas, both take the guidelines seriously and attempt to comply. There are a few exceptions, but the State of Texas has provided the defense bar the basic tools for a successful defense, including the creation of several state offices, which deal specifically with these issues.
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One criticism of the current system is the tendency of the judiciary to not appoint an adequate trial team, as outlined in Guidelines 1.1 and 4.1 of the ABA Guidelines, until the prosecutor determines if she will waive death.
122 This allows the prosecution to game the system in several ways. First, by delaying the decision on death, precious time is lost for the preparation of a proper defense. Mitigation evidence must be obtained as soon as possible, and these delays often cause the loss of records and 123 Further gamesmanship includes the interviewing of potential mitigation witnesses by the grand jury for the purpose of unfairly narrowing one's testimony and attempting to foreclose mitigation development. If a case falls within one of the 146 or more different ways to commit capital murder in Texas, the ABA Report recommends following the Guidelines as to appointment of a trial team immediately upon arrest or detention. 124 The ABA Report criticizes the lack of consistent statewide rules on qualifications of counsel in death cases, the elected judges being overly involved in the appointment, compensation and monitoring schemes in most jurisdictions, and the lack of a consistent statewide system for funding of the defense. 125 In a legislative session such as the one presently underway in Texas-where the Legislature is turning itself inside out to cut spending-and in a State as diverse as Texas with so many very poor, sparsely populated counties and some of the most extremely wealthy, large counties in the country, finding a solution that will fit the entire state is impossible. 126 One suggestion is that a state public defender office should be created with offices in all the counties of Texas, employing thousands of lawyers and support staff equal to the size and resources provided to law enforcement and prosecution. This will never happen. Texas budgets almost $12 billion dollars for public safety and criminal justice per year. 127 Texas will never understand that the fair funding of the adversarial system is as integral to public safety and freedom as the 123. Anecdotally, in Lubbock, this technique results in the attorney appointed on the less serious charge of murder-although still a very serious first degree felony-doing preparation which significantly affects the indigent defense budget for the county. When the more serious capital murder is eventually filed, the Regional Public Defender for Capital Cases assumes the case, and the work of the first attorney is lost. funding of law enforcement, prosecution, and corrections. Meeting the recommendations of the ABA Report as to defense issues will continue to be a struggle primarily fought by the lawyers that represent those accused of capital murder. Although the state has made great strides highlighted by the many successes outlined in this paper, the defense bar will have to continue its fight, case by case, court by court, county by county, to get the compensation and resources necessary for a proper capital defense.
F. The Direct Appeal Process and Proportionality Review
The chapter on appeal process makes one recommendation that the Court of Criminal Appeals, on a direct appeal of a death sentence, should "engage in meaningful proportionality review . . . ."
128 During the analysis portion of the chapter, the ABA Report makes the point that because of the size and decentralized design of the Texas system, that less than half of the counties in Texas have given a death sentence in the modern era with 76% of those sentences coming from twenty counties, 129 and four counties accounting for half of the sentences of death imposed.
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Texas does not perform a proportionality review in death cases, unlike most of the states that have the death penalty. 131 There has been no change in Texas law since the ABA Report. Neither the statutes nor the opinions of the Texas Court of Criminal Appeals indicate a change is coming. The last time the Court of Criminal Appeals did more than summarily dismiss a claim for proportionality was in 2006, upholding the long-standing rule in Texas that a proportionality review in a death case is not constitutionally required. 132 Although no legislation was proposed in the last legislative session, the remedy here is for the legislature to make such review a part of the direct appeal process. 
G. State Habeas Corpus Proceedings
The ABA Report makes 12 recommendations in the Texas postconviction habeas procedure. 134 The Texas statute governing these procedures has not been changed since the issuance of the ABA Report, except some minor changes. 135 In 2015, the Texas Legislature changed the name of the Office of Capital Writs making it the Office of Capital and Forensic Writs. 136 The only change in the habeas statute was the addition of the words "and forensic" between the words "capital" and "writs" changing the focus of the state writ office. 137 This was obviously done to correspond with the changes in the duties of the Forensic Science Commission and other emphasis on forensic science seen in recent years. 138 The ABA Report "applauds" Texas for establishing the Office of Capital (and Forensic) Writs as the agency that represents death row inmates in habeas proceedings.
139
During the 2017 Session currently underway, only one Bill that affects the habeas statute in capital cases has been passed by both the House and Senate. 140 This Bill would allow previously tested biological evidence to be retested if the testing used at trial was done by the state at a laboratory that used faulty testing practices causing the lab to cease doing DNA testing after an audit by the Texas Forensic Science Commission. 141 No other Bills trying to amend the state capital habeas statute made it out of committee.
Since the ABA Report was issued, none of its recommendations as to habeas have seen implementation. The fairness of post-conviction relief in Texas is non-existent. The hope is the new writ office providing specific statewide representation in this area can bring about changes. The 134. Am. Bar Ass'n, supra note 2, at 215-51. In the interest of space, the 12 recommendations will not be repeated here. restrictiveness of the Texas habeas statute makes relief almost impossible. As to qualification and compensation of habeas counsel, in time, the Office of Capital and Forensic Writs will professionalize Texas's state habeas procedure. All other substantive changes recommended by the ABA Report must come through amendment of the habeas statute or court edict after the constitutionality of the Texas procedure is successfully challenged.
H. Clemency
The chapter of the ABA Report on clemency goes through a thoughtful recitation of the history and uses of clemency. 143 The ABA Report makes 11 recommendations for changes in the clemency procedure in Texas. 144 Texas is not in compliance-or insufficient information is available to determine compliance-in all 11 recommendations. 145 Most recommendations include open, public, inperson hearings of the Parole Board 146 considering the facts and circumstances of each case 147 and all factors which might lead one to conclude death is not appropriate 148 -giving weight to racial considerations or geographic disparities in the state, 149 the applicant's mental health, intellectual disability, mental competency, age, 150 chances of rehabilitation, good behavior while on death row 151 and residual doubt as to the applicant's guilt. 152 Additionally, the applicant should have the right to a qualified, sufficiently compensated lawyer with access to investigators, experts, and the time necessary to develop a case for clemency. 153 Finally, the Board of Pardons and Paroles and the Governor should be trained and the public educated about clemency-as often the last source of relief for one condemned to die-removing "political considerations" from the decision. 154 A review of the statutes and constitution show no substantive change in this area since 2013. 155 The Texas Administrative Code also appears unchanged. 156 Texas still has only granted this relief twice in the modern era. 157 To its credit, the Texas Board of Pardons and Paroles does provide an online link to clemency application forms and instructions. 158 The value of a truly independent, effective clemency process was illustrated twice this year.
The case of Duane Buck, discussed under Recommendation #5, illustrates that in the clemency process the "decision-makers" should consider "patterns of racial . . . disparity . . . ."
159 Mr. Buck's case was one of at least six cases highlighted in 2000 by the then-Attorney General of Texas, wherein improper racial testimony was used at trial. 160 All of these cases led to new punishment hearings, except for Mr. Buck's. 161 His clemency request was denied, and he was set for execution in 2011. 162 A reprieve from the Supreme Court came within four hours of being taken to the death chamber 163 where the clemency process in Texas failed to provide Mr. Buck with a reprieve at that time. 164 Texas, through its Attorney General, all but admitted error when the United States Supreme Court granted him relief. 165 Had the system worked effectively, and within the recommendations of the ABA Report, Mr. Buck's remedy would not have been so long coming. Of course, this case is about race, but it is also about justice delayed because of a failed clemency procedure.
The second recent decision highlighting the need for reform is the case of Marvin Lee Wilson, executed in 2012, who famously cried out to his mother from the gurney that a miracle must have saved him. 166 It did not. Sadly, all but Wilson's lawyers stood by and allowed Lennie-a fictional character from a John Steinbeck novel-be the measure of a person's intellectual disability. 167 The system ignored science and permitted Mr. Wilson to be executed despite an I.Q. of 61.
168 Just this year, this standard was declared to be in violation of the Eighth Amendment's proscription of cruel and unusual punishments by the United States Supreme Court. from his child-like reaction to the length of his execution and the shameful hope he must have felt as his life left him on that gurney. The AAIDD felt that it would require the Supreme Court's intervention to change the Texas approach. 172 The Supreme Court has now directed Texas to follow "current medical standards" and by doing so invites the politicians of Texas to use science and reasoning 173 -the same duo which would revolutionize the Texas clemency process.
I. Capital Jury Instructions
Chapter Ten makes six recommendations to improve capital jury instructions applicable to Texas. 174 Many of these recommendations appear to be applicable to all death penalty states, not just Texas. For example, Recommendation #1 is a suggestion that instructions should be written by professionals in other disciplines-those other than lawyerswith input from lawyers to improve jurors' understanding of the instructions and the law. 175 For decades, studies have shown that jurors do not understand instructions, make assumptions of guilt and punishment prior to hearing the evidence, assign improper standards to their decisions, and basically fail to abide by the law. 176 The lawyers that have composed the jury instructions in Texas have produced excellent documents that other lawyers have dissected and reviewed for legal defects, to no avail. Our profession is woefully blind to the fact that statistics show that the population from which juries are chosen have a wide variety of educational backgrounds and have limited ability to understand our complicated instructions. When we pretend that a jury pool understands the instructions because we, the lawyers, understand them, we suffer a humorous fallacy in logic.
Recommendations #2 and #3 are followed in practice in Texas. 177. Am. Bar Ass'n, supra note 2, at 300 (explaining that Recommendation #2 is that "jurors should receive written copies of 'court instruction' . . . to consult while the court is instructing them and while conducting deliberations." See TEX. CODE CRIM. PROC. ANN. art. 36.18 (LEXIS through 2017 Sess.)). See also Am. Bar Ass'n, supra note 2, at 301 (explaining that Recommendation #3 suggests courts should respond meaningfully to questions from the jury. See TEX. CODE CRIM. PROC. ANN. art. 36.27 (LEXIS through 2017 Sess.)).
Articles 36.18 and 36.27 of the Texas Code of Criminal Procedure address these two issues and all courts, to my knowledge, follow the instructions of these rules. Most courts in Texas give a copy of the jury instructions to each juror as the court reads them. During deliberations, jury questions are most often answered with an instruction to follow the instructions formerly given by the court, and the juries most often communicate with the court as instructed. These rules have been the law in Texas since 1965.
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Recommendation #4 speaks of telling the jury about alternative punishments and allowing testimony of parole practices to assist jurors' understandings. 179 There are no alternative punishments in Texas. 180 One receives either life without parole or death if convicted of a capital crime. 181 As to discussion of parole issues, unless the convicted was under 18 at the time of the offense, there are no parole issues, and it certainly would be discretionary for a trial court to allow such testimony should counsel be able to make it relevant.
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Recommendation #5 suggests courts not place limits on a jury's ability to give full consideration to any evidence which favors life, not death. 183 This portion of the chapter discusses Texas's future dangerousness special issue, predictions of future dangerousness and the experts that give those predictions, selection of a death-qualified jury, other sentencing special issues, and the failure to instruct on residual doubt and mercy. 184 The Texas sentencing statute has not changed substantively since the ABA Report. 185 Therefore, Texas has not followed any of the ABA Report's recommendations and their discussion provides no solutions. However, there are a few areas in which this statute could be improved.
First .071, § 2(d)(2) (LEXIS through 2017 Sess.) (requiring a unanimous vote for a "yes" answer to the special issues on future dangerousness and parties found in TEX. CODE CRIM. PROC. ANN. art. 37.071, § 2(b) and forbidding a jury from answering any of those issues "no" unless 10 or more jurors agree); id. § jury is told a 10 to 2 vote will effect one result and a unanimous vote will effect another result, this is just a lie. A unanimous vote will always bring about the result agreed upon, but it is common knowledge in the Death Penalty Community in Texas that only one person can vote "no" on the first two special issues or "yes" on the third special issue and the defendant will receive life through a hung jury-just no one can talk about it. Interestingly, there was a Bill introduced during the 2017 Texas Legislative Session that addressed this issue. 187 The Bill was reported out of committee and died waiting to be placed on the Calendar. It is interesting to note the committee voted 6 in favor and only 1 against, which is remarkable. This Bill would have removed the 10 to 2 lie and, in its original version, allow for a jury to be told the effect of failure of the jury to agree on the second and third special issues. This would have virtually ended the death penalty in Texas, removing confusion and empowering even one juror with the ability to secure a life punishment with just their vote, and empower the defense to talk about it. So there is hope.
The last recommendation in this chapter would allow juries to be instructed that a "juror may return a life sentence, even in the absence of any mitigating factor and even where an aggravating factor has been established beyond a reasonable doubt, if the juror does not believe that the defendant should receive the death penalty." 188 This recommendation would require a complete sea change in the Texas scheme. Needless to say, this has not been implemented, or even discussed to my knowledge.
J. Judicial Independence and Vigilance
There are six recommendations in the ABA Report to improve the judicial function in capital cases. 189 Recommendations #1, #2, #4, and #5 include changing the partisan election of judges, educating the public about judicial independence, recusal of judges who have made prejudgment statements, and judges taking immediate action to address prosecutorial misconduct or ineffectiveness by the defense. 190 There is no 2(f)(2) (requiring a unanimous vote for a "no" answer to the mitigation special issue found in id. § 2(e)(1) and forbidding a jury from answering "yes" unless 10 or more jurors agree); id. § 2(a)(1) (LEXIS through 2017 Sess.) ("The court, the attorney representing the state, the defendant, or the defendant's counsel may not inform a juror or a prospective juror of the effect of a failure of a jury to agree on issues submitted . . . ."). movement in reforming these problems. Judges in Texas still run for office and advocate their stance as being tough on crime, and apparently the public expects it. One reform would be making the reporting of misbehavior or unprofessional conduct in a courtroom a responsibility of all the officers of the court. As stated above, the Texas criminal system will not improve until sanctions, such as misprision, follow the intentional overlooking of serious professional malfeasance.
191
Sadly, Judge Elsa Alcala of the Texas Court of Criminal Appeals announced she would not seek re-election. 192 Judge Alcala has been a voice of reason on the death penalty. Most notably, just this year Judge Alcala dissented in the cases of Bobby James Moore and Duane Buck, both granted relief from the United States Supreme Court, who agreed with Judge Alcala's judgment. 193 It is the continuous nature of a statewide partisan election which the Judge cites as her primary reason for quitting.
194
To its credit, Texas does provide a mechanism for hearing complaints against judges. The State Commission on Judicial Conduct "is responsible for investigating allegations of judicial misconduct or judicial disability, and for disciplining judges."
195 Although the punishments seldom are harsh, the Commission does actively carry out its mission.
196
The ABA Report complains that fault also lies with the State Bar of Texas for failing to implement its 2012 Strategic Plan "to educate the public about the Rule of Law and the role of judges, lawyers, and the public in the justice system." 197 lawyers and non-lawyers designed to address this concern. 199 The ABA Report appears to be a bit short in its criticism of the lawyers of Texas when it comes to education of the public. Additionally, Recommendation #3 puts the burden on bar associations and community leaders to speak out against those that attack judges for their decisions in capital cases. 200 This criticism may well be justified. Politics in judicial elections does give a chilling effect to both public criticism and support of the judiciary. But, non-partisan election of judges has not proven itself to be effective in eliminating the political side effects of partisanship. 201 Recommendation #6 states judges should ensure full discovery in capital cases. 202 This recommendation has been fully implemented with the passage of the amendments to article 39.14 of the Texas Code of Criminal Procedure-known as the Michael Morton Act, as discussed above in Section D: Prosecution. 203 
K. Racial and Ethnic Minorities
The ABA Report makes ten recommendations toward the goal of eliminating "race and ethnicity as a factor in the administration of the death penalty." 204 The State should (1) investigate racial discrimination, (2) evaluate discrimination's impact on the justice system, (3) develop strategies to address it, (4) collect data on these issues from the initial report through execution of sentence, (5) collect empirical data for study, (6) pass legislation allowing inmates to challenge their conviction obtained with improper discriminatory patterns, (7) develop appropriate educational and training programs, (8) sanction state actors guilty of discrimination, (9) ensure a fair judiciary by the use of recusal of judges showing discriminatory decision making, and (10) eliminate procedural bars to claims of racial discrimination at any point in the judicial process.
205
Texas periodically addresses specific racial issues through legislation or rules-the use of a prohibition against racial profiling, 206 prohibiting lawyers from racial bias or prejudice, 207 forbidding the exercising of preemptory challenges in jury selection based on race, 208 not allowing the introduction of a defendant's race to show propensity toward criminal conduct in the future, 209 or finding that an offense was committed because of bias or prejudice. 210 But, the solution to these issues rests in the judiciary. Ultimately, the U.S. Supreme Court must stop avoiding the issue of race "in its foundational constitutional cases . . . . [T] he Court [has] consistently avoided direct engagement with the issue of racial discrimination in capital punishment." 211 The Texas Legislature and Texas Courts will address the issues raised by the ABA Report as to race and ethnicity when the U.S. Supreme Court finally stops its procedural tinkering with the mechanism of death and declares the process unconstitutional and beyond our ability to correct.
L. Intellectual Disability and Mental Illness
The ABA Report proffers 7 recommendations as to intellectual disability and 13 as to mental illness. 212 No summary of the recommendations as to intellectual disability are necessary as Texas must now re-evaluate how it handles death penalty cases involving those alleged or found to be intellectually disabled in light of the recent Supreme Court decision in the case of Bobby James Moore, as discussed above under the section on clemency. 213 Science must now take its place in Texas jurisprudence as the courts must now consult current medical standards to determine intellectual disability. 214 In the near future, we will train the lawyers, judges, court personnel, law enforcement, and corrections on the new procedure to be developed to establish, rebut, and treat the intellectually disabled charged with a capital murder. It is to this end the Moore decision has forced Texas into a new era.
Finally, 13 recommendations were made in the ABA Report on issues involving mental illness. 215 Texas was not in full compliance with any of the recommendations and so it remains. 216 However, Texas does not ignore the issues associated with mental health. As to training and education, organizations such as the National Alliance on Mental Health Texas, 217 Mental Health America of Texas, 218 the Hogg Foundation for Mental Health, 219 and Disability Rights Texas 220 are just a few of the private organizations that provide or have provided training, services, advocacy, and information on mental health issues. The Texas Department of State Health Services is requesting over $3 billion dollars per year for the next two years to spend on a wide variety of health services, including mental health. 221 As per Recommendations #1, #3, and #13, all individuals that deal with capital cases must be trained on how to recognize and handle the mentally ill. Defense lawyers, prosecutors, and judges receive regular training-even though it may be inadequate in many respects. 222 Other training is available to law enforcement, correctional personnel, and other mental health providers through the Texas CIT Association 223 and the Texas Commission on Law Enforcement.
224
As to Recommendation #2 (interrogating the mentally ill), #3 (appointment of qualified lawyers with resources), and #4 and #5 (use of experts), Texas Courts control most of these matters guided only by their own discretion and political survival instincts. Nothing new has occurred since the ABA Report.
Recommendations #6 and #7 have brought about no changes in the willingness of Texas to forego the execution of the mentally ill. 225 Recommendations #8 and #9 are to jury instructions. 226 Suffice it to say, the requested instructions as to mental illness recommended by the ABA Report have not been implemented. 227 Recommendation #10 suggests the implementation of a "next friend" system to allow the mentally ill the assistance of a person, paid by the court, to make decisions in the appellate, habeas, and clemency process to help prevent the mentally ill from waiving important procedural and substantive rights. 228 Much as Texas has provided for the appointment of
The Crisis Intervention Team (CIT) program is a model community initiative designed to improve the outcomes of police interactions with people living with mental illnesses. CIT programs are built on local partnerships between law enforcement agencies, mental health providers and advocates (local NAMI Affiliates). They involve individuals living with mental illnesses and families at all levels of decision-making and planning. CIT programs typically provide 40 hours of training for law enforcement on how to better respond to people experiencing a mental health crisis. Equally important, CIT programs provide a forum for partner organizations to coordinate diversion from jails to mental health services. In many communities, CIT has served as a springboard for a broader collaboration between the criminal justice and mental health systems. Many CIT programs have included partners from the juvenile justice system, courts, corrections, homeless services, children's mental health services, the Veterans Administration and others. Many CIT programs have begun to offer trainings to correctional officers, dispatchers, EMTs, firefighters, school resource officers, hospital safety officers and others. There are also CIT programs that offer trainings focused on responding to youth and veterans. 228. Am. Bar Ass'n, supra note 2, at 436. The ABA Report also cites TEX. R. CIV. PROC. 44 as to the appointment of guardian ad litems in civil matters and case law that appears to authorize appointment of next friends in Federal Court. Am. Bar Ass'n, supra note 2, at 437 nn. 455-56 (citing a guardian ad litem for a child in addition to their attorney ad litem, this "next friend" system would provide an additional decision-maker for the mentally ill. 229 The final Recommendations #11 and #12 deal with the person condemned to die whose mental illness is so severe that it renders that person incompetent to assist in post-conviction proceedings and eventually incompetent to be executed-and with the corresponding issues of staying both the post-conviction proceedings or a planned execution, and the suggested reduction of a death sentence to life in prison without parole for one who will never be restored to competence. 230 The ABA Report discusses in length the limitations of the Texas postconviction habeas statute 231 (12) The tireless work of the many public and private organizations and individuals that train, educate, provide services, and advocate for those with mental health issues. 249 Those are just a dozen areas in which Texas has made great progress. But fail not, even as the number of those on death row in Texas is falling, 250 and executions nationwide are in free-fall, 251 the death penalty is not being abandoned. The encouraging drop in the death row population is associated with the significant decrease of those arriving on death row from the trial courts. 252 The passion to execute seems to be waning as empirical evidence continues to fail to substantiate deterrence as the primary justification for a death penalty option. 253 Whether it is the continued exoneration of the innocent, 254 the financial burden of capital punishment, 255 or the recognition that alternatives to the death penalty are available of which the public approves, 256 the number of souls on death row or removed from death row by execution continues to decrease. So, this raises the question, how low will the numbers fall?
Texas and the more active death penalty states will most likely reach an equilibrium rather than eliminate the option by failing to use it. In Texas, the average number of death sentences during the last ten years was eight per year, as seen in the graph below. 257 If 2015 and 2016 were outliers, the average death sentences in Texas has been about nine new sentences a year. 258 In a state the size of Texas, with such a storied history of enjoying the execution option, a consistent number of this size seems to be inevitable. [T]hat research to date on the effect of capital punishment on homicide is not informative about whether capital punishment decreases, increases, or has no effect on homicide rates. Therefore, the committee recommends that these studies not be used to inform deliberations requiring judgments about the effect of the death penalty on homicide. Consequently, claims that research demonstrates that capital punishment decreases or increases the homicide rate by a specified amount or has no effect on the homicide rate should not influence policy judgments about capital punishment.
Id.
254 The only hope in elimination of the death penalty in Texas is the slow drip of procedural oversight by the U.S. Supreme Court. In 2015, hopes were never higher for the end to the death penalty. That year, death sentences in Texas had almost disappeared. And then, in October of 2015, came the following words from Pope Francis spoken directly to the leaders of the United States in a joint session of Congress:
The Golden Rule also reminds us of our responsibility to protect and defend human life at every stage of its development. This conviction has led me, from the beginning of my ministry, to advocate at different levels for the global abolition of the death penalty. I am convinced that this way is the best, since every life is sacred, every human person is endowed with an inalienable dignity, and society can only benefit from the rehabilitation of those convicted of crimes. Recently my brother bishops here in the United States renewed their call for the abolition of the death penalty. Not only do I support them, but I also offer encouragement to all those who are convinced that a just and necessary punishment must never exclude the dimension of hope and the goal of 
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Sitting in that room were the pillars of our government and members of a church which has 1.2 billion in its membership. 262 In the front row, directly in front of the speaker, were Chief Justice Roberts and Associate Justice Kennedy of the Supreme Court, both Catholic, both conservative, and both surely conflicted. 263 When the Bishop of Rome, Vicar of Jesus Christ, Pope Francis, spoke those words that night, our leaders were listening. Some believe Justice Kennedy has been on the edge of joining his liberal Justices to end the death penalty, 264 and some were hoping he would do so when Justice Roberts joined him. Their presence together that evening was not a coincidence. Now, with the rumored retirement of Justice Kennedy, and the current political climate in Washington, Kennedy's replacement 265 will certainly move the court even further to the right making an 8th Amendment solution virtually impossible for another generation. 266 All hopes are gone. So, I finish this article as I began; wondering what good is a society that turns away from those facing a death sentence, shutting itself off from the cries of the condemned, by knowing the system is broken but failing to do or say? What good are we as members of that society, looking through the accused, though warned again and again of the wrongfulness of their treatment? What good are we to continue to fail to see the evil, saying foolish things while laughing in sorrow's face? What good am I, if I just continue to turn my back while the condemned silently dies? 267 267. DYLAN, supra note 1.
